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DETAILED ACTION

This action is responsive to the pre-brief appeal conference decision filed on May

27, 2009. Claims 1-11, 13-16, 18-36, and 38-54 are pending.

Response to Amendment

Claim Rejections - 35 USC § 101

1. 35 U.S.C. 101 reads as follows:

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of

matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the

conditions and requirements of this title.

Claims 26, 31, 41, 50, and 52 are rejected under 35 U.S.C. 101 because the

claimed invention is directed to non-statutory subject matter. Claims 26 and 31 teach a

network comprising a server, which can be implemented on software. The idea that the

server can be embodied fully in software makes the server, software per se and non-

statutory. Claims 41 and 52 teach a node for use on a subset and a network of nodes;

wherein the nodes can be implemented on software. The idea that the nodes can be

embodied fully in software makes the node for use on a subset and the network of

nodes, software per se and non-statutory. Claim 50 is not limited to tangible

embodiment. In view of Applicant's disclosure the newly amended portion of the

specification submitted October 27, 2008, shows that the claim can be implemented

using computer data signals (a non-tangible embodiment) embodied in a transmission

medium. As such, the claim is not limited to statutory subject matter and is therefore

non-statutory.
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Claims 27-30, 32-36, 38-40, 42-45, 53, and 54 are necessarily rejected as being

dependent upon the rejection of claims 26, 31,41, and 52.

Claim Rejections - 35 USC §112

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12:

The specification shall conclude with one or more claims particularly pointing out and distinctly

claiming the subject matter which the applicant regards as his invention.

3. Claim 52 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite

for failing to particularly point out and distinctly claim the subject matter which applicant

regards as the invention.

4. Claim 52 recites the limitation "the Distributed Query" in the 3
rd

limitation. There

is insufficient antecedent basis for this limitation in the claim.

Claims 53 and 54 are necessarily rejected as being dependent upon the rejection

of claim 52.

Specification

5. The specification is objected to as failing to provide proper antecedent basis for

the claimed subject matter. See 37 CFR 1 .75(d)(1) and MPEP § 608.01 (o). Correction

of the following is required: A network device found in claim 51

.

Claim Rejections - 35 USC § 103

6. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all

obviousness rejections set forth in this Office action:
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set

forth in section 102 of this title, if the differences between the subject matter sought to be patented and

the prior art are such that the subject matter as a whole would have been obvious at the time the

invention was made to a person having ordinary skill in the art to which said subject matter pertains.

Patentability shall not be negatived by the manner in which the invention was made.

7. Claims 1 -4, 5-11,1 3-1 5, 21-29, 30-36, 38-40, 46, 47, and 49-52 are rejected

under 35 U.S.C. 103(a) as being unpatentable over Gunn et al., U.S. Patent No.

5,493,722, in view of Tobol U.S. Patent No. 5,253,252.

Gunn teaches the invention as claimed including a method for controlling data

transmissions on a single channel radio frequency network (see abstract).

Regarding claims 1, 26, and 46, Gunn teaches a method, network, and a

computer readable medium having computer executable code for identifying a plurality

of nodes on a network, comprising:

receiving a query sent from a caller node wherein (col. 4, lines 4-22, Gunn

discloses a node connecting to a network and a data transmission sent):

the query comprising a delay constant (fig. 2A, col. 4, lines 22-26, Gunn

discloses the data transmission from the node including predetermined time

values);

the query is received by at least one of a plurality of nodes on a network

(fig. 2A, col. 4, lines 22-37);

determining at the at least one node an answer to the query (fig. 2B, col. 5, lines

30-45);



Application/Control Number: 09/944,292 Page 5

Art Unit: 2457

after the delay, forwarding the answer to the query from the at least one node to

the caller node, wherein the caller node is operable to maintain a list of nodes which

responded to the query (fig. 2B, col. 5, lines 30-45).

Gunn fails to teach the limitation further including calculating a delay period by at

least multiplying the delay constant by at least a portion of a network address

associated with the at least one node.

However, Tobol teaches a token device for distributed time scheduling in a data

processing system (see abstract). Tobol teaches calculating a delay period by at least

multiplying the delay constant by at least a portion of a network address associated with

the at least one node (col. 10, lines 37-42).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn in view of Tobol to calculate a delay period by at least

multiplying the delay constant by at least a portion of a network address associated with

the at least one node. One would be motivated to do so because it is an efficient way to

prevent network traffic.

Regarding claims 2 and 27, Gunn teaches a method and network as recited in

claims 1 and 26, further comprising calculating a timeout period based at least in part on

a network address; and after the timeout period, identifying a plurality of nodes which

responded to the query (fig. 2A, col. 4, lines 22-37).
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Regarding claims 3 and 28, Gunn teaches a method and network as recited in

claims 1 and 27, wherein each of the plurality of nodes on the network forwards to the

caller node answer to the query at different times (fig. 2A, col. 4, lines 22-37, Gunn

discloses different timers used).

Regarding claims 4 and 29, Tobol teaches a method and network as recited in

claims 1 and 27, wherein each of the plurality of nodes on the network calculates a

respective delay period by at least multiplying the delay constant by at least a portion of

its own network address (col. 10, lines 37-42).

Regarding claims 5 and 30, Gunn teaches a method and network as recited in

claims 1 and 26, wherein each of the plurality of nodes on the network are on a subnet,

the query posed by the caller node comprising a subnet mask (col. 4, lines 5-37).

Regarding claims 6 and 31 , Gunn teaches a method and a system of identifying

nodes on a network, comprising:

sending a query from a caller node to a subnet, the query comprising a delay

constant:

receiving the query at each of a plurality of nodes on the subnet;

calculating a delay period based at least in part on the delay constant;

sending a local response to the query from the at least one node to at least one

other node on the subnet;
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receiving, at one of the plurality of nodes on the subnet, the local response and

compiling a list identifying responding nodes; and

sending the list of responding nodes to the caller node (fig. 2A, 2B, col. 4, lines 5-

37, col. 5, lines 30-45).

Gunn fails to teach the limitation further including calculating a delay period by at

least multiplying the delay constant by at least a portion of a network address

associated with the at least one node.

However, Tobol teaches calculating a delay period by at least multiplying the

delay constant by at least a portion of a network address associated with the at least

one node (col. 10, lines 37-42).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn in view of Tobol to calculate a delay period by at least

multiplying the delay constant by at least a portion of a network address associated with

the at least one node. One would be motivated to do so because it is an efficient way to

prevent network traffic.

Regarding claims 7 and 32, Gunn teaches a method and system as recited in

claims 6 and 31 , wherein each of the plurality of nodes on the subnet sends its local

response at different times (col. 4, lines 22-37).

Regarding claims 8 and 33, Gunn teaches a method and system as recited in

claims 7 and 32, wherein each of the plurality of nodes on the subnet calculates a
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respective delay period to wait prior to sending its local response (fig. 2A, col. 4, lines 5-

37).

Regarding claims 9 and 34, Gunn teaches a method and system as recited in

claims 7 and 32, wherein the one of the plurality of nodes on the subnet compiling the

list identifying the responding nodes is a node first to respond with a local response to

the query (fig. 2A, 2B, col. 5, lines 30-45).

Regarding claims 10 and 35, Gunn teaches a method and system as recited in

claims 9 and 34, wherein the node compiling the list identifying the responding nodes

calculates a timeout period indicating when a last of the plurality of nodes will send its

local response and receives the local responses until the timeout period has expired

(fig. 2A, col. 4, lines 22-37).

Regarding claims 1 1 and 36, Gunn teaches a method and system as recited in

claims 10 and 34, wherein the timeout period is calculated by the node compiling the list

identifying the responding nodes by multiplying by the delay constant an address of a

node having a highest IP address on the subnet (fig. 2A, col. 4, lines 22-37).

Regarding claims 13 and 38, Gunn teaches a method and system as recited in

claims 1 1 and 36, wherein the query further comprises a subnet mask (fig. 2A, col. 4,

lines 5-37).
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Regarding claims 14 and 39, Gunn teaches a method and system as recited in

claims 6 and 31, wherein the query from the caller node comprises information

identifying which of the plurality of nodes on the subnet is to compile the list of

responding nodes (fig. 2A, col. 4, lines 5-37).

Regarding claims 15, Gunn teaches a method and system as recited in claims 14

and 39, wherein each of the responding nodes sends its local response to the node

identified in the query (fig. 2A, col. 4, lines 5-37).

Regarding claims 21 , 49, 50, 51 , and 52, Gunn teaches a method of identifying a

plurality of nodes on a network, a program storage device, a computer data signal, a

network device, and a network of nodes, comprising:

receiving a query sent from a caller node wherein:

the query comprising a delay constant;

the query is received by at least one of a plurality of nodes on a network;

calculating a delay period based at least in part on the delay constant;

transmitting an answer to the query from the at least one node; and

monitoring, at a responder node which received the query, responses from other

nodes to the query and maintaining a list of nodes which responded to the query (fig.

2A, 2B, col. 4, lines 5-37, col. 5, lines 30-45).



Application/Control Number: 09/944,292 Page 10

Art Unit: 2457

Gunn fails to teach the limitation further including calculating a delay period by at

least multiplying the delay constant by at least a portion of a network address

associated with the at least one node.

However, Tobol teaches calculating a delay period by at least multiplying the

delay constant by at least a portion of a network address associated with the at least

one node (col. 10, lines 37-42).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn in view of Tobol to calculate a delay period by at least

multiplying the delay constant by at least a portion of a network address associated with

the at least one node. One would be motivated to do so because it is an efficient way to

prevent network traffic.

Regarding claim 22, Gunn teaches the method of claim 21, wherein each node

which received the query waits a respective delay period unique to the node before

responding to the query (fig. 2A, 2B, col. 4, lines 5-37).

Regarding claim 23, Gunn teaches the method of claim 21 further comprising

transmitting from the responder node to the caller node after a query timeout period the

list of nodes which responded to the query (fig. 2A, 2B, col. 4, lines 5-37).

Regarding claim 24, Gunn teaches the method of claim 23, wherein the

responder node is the first node to respond to the query (fig. 2A, 2B, col. 4, lines 5-37).
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Regarding claim 25, Gunn teaches the method of claim 23, wherein a selected

one of the plurality of nodes is designated within the query to maintain and transmit to

the caller node the list of nodes which responded to the query (col. 5, lines 30-45).

Regarding claim 47, Gunn teaches a computer readable medium having

computer executable code for identifying nodes on a network, comprising:

server code for use by a server for sending a query to a subnet, the query

comprising a delay constant:

client code for use by a plurality of client nodes on the subnet for receiving the

query from the server, wherein in response to the query, the client code for at least one

of the plurality of client nodes on the subnet sends, after a delay period based at least in

part on the delay constant, a local response to the query to at least one other client

node on the subnet, the client code of the at least one other client node on the subnet

compiling a list identifying responding nodes and sending the list identifying the

responding nodes to the server (fig. 2A, 2B, col. 4, lines 5-37, col. 5, lines 30-45).

Gunn fails to teach the limitation further including calculating a delay period by at

least multiplying the delay constant by at least a portion of a network address

associated with the at least one node.

However, Tobol teaches calculating a delay period by at least multiplying the

delay constant by at least a portion of a network address associated with the at least

one node (col. 10, lines 37-42).



Application/Control Number: 09/944,292 Page 12

Art Unit: 2457

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn in view of Tobol to calculate a delay period by at least

multiplying the delay constant by at least a portion of a network address associated with

the at least one node. One would be motivated to do so because it is an efficient way to

prevent network traffic.

8. Claims 16, 18-20, 41-45, and 48 are rejected under 35 U.S.C. 103(a) as being

unpatentable over Gunn et al., U.S. Patent No. 5,493,722, in view of Engdahl et al.,

U.S. Patent No. 5,471 ,461 , in view of Tobol et al., U.S. Patent No. 5,253,252, further in

view of Novaes, U.S. Patent No. 6,791 ,981

.

Gunn teaches the invention substantially as claimed including a method for

controlling data transmissions on a single channel radio frequency network (see

abstract).

Regarding claims 16, 41, and 48, Gunn teaches a method of controlling a node in

a network, a node for use on a subnet, and a computer readable medium including

computer executable code to be executed by a node on a subnet, comprising:

receiving at the node a query from a caller node, the query comprising a delay

constant;

determining an answer to the query;

if the node does not have the lowest address in the network, waiting the period of

time and then responding to the query;
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if the node does have the lowest address in the network, listening for responses

to the query from other nodes in the network and preparing a list of responding nodes;

and transferring the list of responding nodes to the caller node (fig. 2A, 2B, col. 4, lines

5-37, col. 5, lines 30-45.

Gunn fails to teach the limitation further including determining whether a node

has the lowest address in a network, calculating a delay period by at least multiplying

the delay constant by at least a portion of a network address associated with the at least

one node, if the node does have the lowest address in the network, determining an

address of a node having a highest address in the network and determining, based on

the highest address in the network, a query timeout period.

However, Engdahl teaches industrial communication networks that are employed

to exchange data among control systems for factory machinery (see abstract). Engdahl

teaches the determination of the lowest network address (col. 14, lines 20-42).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn in view of Engdahl to determine whether a node has the

lowest address in a network. One would be motivated to do so because it allows for all

the active nodes to have an opportunity to send a message (col. 3, lines 49-51).

Gunn and Engdahl fail to teach the limitation further including calculating a delay

period by at least multiplying the delay constant by at least a portion of a network

address associated with the at least one node, if the node does have the lowest

address in the network, determining an address of a node having a highest address in
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the network, and determining, based on the highest address in the network, a query

timeout period.

However, Tobol teaches calculating a delay period by at least multiplying the

delay constant by at least a portion of a network address associated with the at least

one node (col. 10, lines 37-42).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn and Engdahl in view of Tobol to calculate a delay period by at

least multiplying the delay constant by at least a portion of a network address

associated with the at least one node. One would be motivated to do so because it is

an efficient way to prevent network traffic.

Gunn, Engdahl, and Tobol fail to teach the limitation further including if the node

does have the lowest address in the network, determining an address of a node having

a highest address in the network, and determining, based on the highest address in the

network, a query timeout period.

However, Novaes teaches fault tolerant packet transmission systems involved in

the management of multicast communications (see abstract). Novaes teaches the use

of a node with the highest IP address chosen as the network leader and an eventual

timeout period based on the leader (col. 14, lines 15-23).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn, Engdahl, and Tobol in view of Novaes to determine an

address of a node having a highest address in the network if the node does have the

lowest address in the network, and determining, based on the highest address in the
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network, a query timeout period. One would be motivated to do so because it is an

efficient way to choose the network leader.

Regarding claim 42, Tobal teaches a node as recited in claim 41 , wherein the

node determines the period to wait before responding by multiplying its network address

by the delay constant (col. 10, lines 37-42).

Regarding claims 18 and 43, Gunn teaches a method and a node as recited in

claims 1 6 and 41 , wherein the query from the caller node includes a subnet mask, the

node determining whether it has the lowest address in a subnet by referring to the

subnet mask (col. 4, 5).

Regarding claims 19 and 44, Gunn teaches a method and a node as recited in

claims 18 and 43, wherein the address of the node having the highest address in the

subnet is determined by referring to the subnet mask (col. 4, 5).

Regarding claims 20 and 45, Gunn teaches a method and a node as recited in

claims 19 and 44, wherein a query timeout period is calculated by the node by

multiplying the highest address in the subnet by a delay constant (col. 4, 5).

9. Claims 53 and 54 are rejected under 35 U.S.C. 103(a) as being unpatentable

over Gunn et al., in view of Tobol, further in view of Torres, U.S. Patent No. 6,725,263.
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Gunn teaches the invention substantially as claimed including a method for

controlling data transmissions on a single channel radio frequency network (see

abstract). Tobol teaches the invention as claimed including a token device for

distributed time scheduling in a data processing system (see abstract).

Regarding claims 53 and 54, Gunn and Tobol teach the method of claims 1 and

6.

Gunn and Tobol fail to teach the limitation further including the caller node

including the delay constant in the query to customize response times from the plurality

of nodes based at least in part on projected network traffic.

However, Torres teaches systems and methods for analyzing network traffic (see

abstract). Torres teaches the use of projecting network traffic (column 5).

It would have been obvious to one of ordinary skill in the art at the time of the

invention to modify Gunn and Tobol in view of Torres including the caller node including

the delay constant in the query to customize response times from the plurality of nodes

based at least in part on projected network traffic. One would be motivated to do so

because it is an accurate way to customize response times.

Response to Arguments

1 0. Applicant's arguments with respect to claims 1-11, 13-16, 1 8-36, and 38-54 have

been considered but are moot in view of the new ground(s) of rejection.
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Conclusion

1 1 . The prior art made of record and not relied upon is considered pertinent to

applicant's disclosure.

U.S. Pat. No. 6,104,701 to Avargues et al.

U.S. Pat. No. 5,604,868 to Komine et al.

U.S. Pat. No. 5,471,461 to Engdahl etal.

U.S. Pat. No. 5,987,01 1 to Toh

U.S. Pat. No. 6,574,197 to Kanamaru et al.

U.S. Pat. No. 6,112,247 to Williams

U.S. Pat. No. 5,317,742 to Bapat

Any inquiry concerning this communication or earlier communications from the

examiner should be directed to AVI GOLD whose telephone number is (571)272-4002.

The examiner can normally be reached on M-F 8:30 a.m. to 5 p.m.

If attempts to reach the examiner by telephone are unsuccessful, the examiner's

supervisor, Ario Etienne can be reached on 571-272-4001 . The fax phone number for

the organization where this application or proceeding is assigned is 703-872-9306.
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Information regarding the status of an application may be obtained from the

Patent Application Information Retrieval (PAIR) system. Status information for

published applications may be obtained from either Private PAIR or Public PAIR.

Status information for unpublished applications is available through Private PAIR only.

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should

you have questions on access to the Private PAIR system, contact the Electronic

Business Center (EBC) at 866-217-9197 (toll-free).
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Examiner, Art Unit 2457
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Supervisory Patent Examiner, Art Unit 2457


